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DRAFT WGIG ISSUE PAPER ON INTELLECTUAL PROPERTY RIGHTS

COMMENTS BY FIAPF

(THE INTERNATIONAL FEDERATION OF FILM PRODUCERS ASSOCIATIONS)
FIAPF is the worldwide federation of film and television producers’ organisations. FIAPF has membership in 26 countries throughout the world, including China, Japan, India, Argentina, Egypt, South Korea, Canada, the US and leading audiovisual production countries in Europe.

FIAPF speaks with one voice on behalf of its members about the importance of strong IP protection and enforcement of rights, as a prerequisite for cultural and economic development all over the world. The sector represented by FIAPF is overwhelmingly made up of creative SMEs. The majority of those struggle with high costs of production, low levels of working capital and uncertain returns on investment. The business of making and distributing creative content to audiences is a high risk proposition today more than ever, and strong commitment to IPR protection is more than ever required to maintain this diverse and essential cultural industry.

FIAPF deeply regrets that the draft WGIG Issue Paper on IPR appears to have been written by vested interests with little regard for either factual accuracy or neutrality in the presentation of this important issue. 

In particular:

1. BALANCE

The paper infers that the interest of the public has not been taken into account by the architects of the existing international IPR legal framework. This seems to be a case of selective amnesia: in effect, the WIPO treaties negotiated over several decades took a long time precisely because of the concern of WIPO and Member states to ensure that international treaties would build in the necessary balance between the need to incentivise creators of content, on the one hand, and the need to ensure access to IP works on fair terms by citizens, on the other. This philosophy, far from remaining a theoretical principle, has been carefully built into the IPR framework and it remains at the core of all efforts to harmonise the protection of rights.

2. TYPES OF RIGHTS - SCOPE OF RIGHTS

The paper makes no attempt to introduce distinctions between types of IPRs. There are in fact substantive differences between the domains of patent law and copyright. Copyright – contrary to what has been suggested – has no demonstrable restrictive effect on the circulation of ideas and knowledge. By its very legal nature, copyright protects not an idea but its expression. By simplifying the issue into a one-size-fits-all presentation, the issue paper fails to acknowledge these appreciable differences and generates an implied bias against the value of copyright as an engine for development. The issue paper is also silent on the fact that creative IP rights in general do not encompass all uses. Rights holders benefit from rights for specific uses and for those uses only. 

3. ROLE OF TECHNICAL MEASURES AND DRMS

The presentation of DRM issues paints a broadly negative picture of this range of technologies, what uses they enable and how responsive the consumer is. This does not square with the reality of how these technologies are developing and the growing success in consumer uptake. The fact is that – far from restricting the public’s ability to access, copy and consume a wide variety of content, DRMs enable choice on a basis often wider than what exceptions in IP law provide. DRM-supported digital networks have unprecedented flexibility from a consumer’s standpoint as compared to past technologies. This translates not only into more choice of content, but also into more pricing points and types of use. The emergent generation of DRM-based film services, for instance, may permit download and display on portable devices, a facility that is emblematic of the increased ease and flexibility of use wanted by the public. These systems are also entirely compliant with applicable data protection norms and legal safeguards.

4. LEVIES / “CATCH-ALL TAX”

The issue paper also refers to the peer-to-peer issue. It suggests that some sort of “simple and effective” way to compensate owners would be the preferable solution. In fact, a system based on levies or a general tax, would remove the incentives which currently support the endeavour of creative individuals and enterprises and whittle down the exclusive rights they enjoy to a mere remuneration right. It would fail thoroughly to create the right dynamics to attract the high levels of investment required to develop, produce and disseminate creative content. The result would be an attendant loss of cultural diversity and an impoverishment of choices for the general public.

5. STANDARDS

The paper is misleading in suggesting that the work of standardisation in the technology field is controlled by a small number of private consortia acting to lock competitors out of the market and impose proprietary standards. In actual fact, most of the pioneering work in digital broadband technology is being carried out by international standard bodies open to all, including DVB and MPEG.

FIAPF urges WGIG to review the draft issue paper which, in its current form, would do damage to the credibility and neutrality of the WSIS Internet Governance process.
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