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The Internet is a complex media because of three main characteristics: international geography without border, plurality of participants and the decentralized organization without a central point of control. So, different patterns of governance of the internet has been applied with more or less of success.

From regulation and self regulation to coregulation

When digital networks started developing in the mid-1990s, the first reaction of the States was classically to intervene through regulation. Internet was viewed as a new media by the States which wanted to regulate it as they did traditionally with broadcast media. But this attempt was a failure. In June 1996, the United States Supreme Court considered the Internet as « an endless world conversation ». So, States interventions have been limited to monitoring the activities and not the material circulating online. Most of the texts set liability regimes (for Internet access providers, data hosts, technical intermediaries, users), without providing for efficient means of action, especially for victims. 

In order to compensate for the deficiencies of national laws, a policy of self-regulation developed in the private sector, especially the trade sector. One of the many initiatives in 1996, for example, was taken by Internet access providers to restrict the dissemination of shocking material on the Web. Self-regulation does not apply the rules of the Internet anymore: it sets new ones in many areas (protection of minors, the development of e-commerce, etc). This method has been criticism because of two reasons: the commercial logic of codes of good conduct contradicts the public development of the Internet; and, insofar as self-regulation applies to business mostly, a whole range of activities on the Internet are left in a state of legal uncertainty.

Since 1998, regulation has taken over self-regulation. On a national level, several States have adopted laws in order to regulate more precisely the circulation of material on the Web. In the United States, the Digital Millennium Copyright Act (DMCA) will be covering the distribution of material under Internet copyright as of this year. Things have been changing in Europe since 1998 too. The services of the European Commission have started to discuss projects of directives aimed at supervising certain activities: on electronic signature, on e-commerce, on copyright and related rights in the information society for example.  Several international organizations have also been dealing with issues related to the Internet, for example, the OECD, the Council of Europe’s Convention on Cyber-crime, the OSCE and, more recently, the World Trade Organization and the United Nations. 

While norms are spreading, self-regulation tends to disappear. The new codes of conduct provide private parties with advice regarding the applications of recent laws. Furthermore, there has been constant criticism of public decisions in every State. In facts, the complexity of the Net challenges traditional modes of regulation, the sole sovereignty of States over law, their ability to set rules in given physical spaces between all parties and regulate behaviours according to social or moral norms.

The State regulatory intervention appeared quickly as having limited impacts on the real uses on the internet. Two examples could be given: 

· Spamming: the European legislation has set an opt-in obligation to the direct marketers but it cannot do anything to prevent from spam messages coming from unregulated countries collecting illegally addresses on the web;

· Sharing and downloading music and video on P2P networks: it is not only a law that can prevent 6 millions people in France to share music and films and being considered as “pirates”. 

It is easy to understand that setting rules and uses in such a space is a difficult task. What ways are there to regulate an international space with multiple legislations and whose history and evolution have been defined by principles of shared and free use? Today, it seems that the procedures of elaboration of norms need to be developed into broader consultation, and negotiation.

This change is due to the fact, on the one hand, that the is a social space which needs regulation in all its aspects according common social values and, on the other hand, that the issues raised by the Internet are in most cases matters of shared responsibility between all parties.

Shared responsibility involves:

· a matter of principle: all parties concerned in the development and the uses of the Internet have a legitimate right to contribute to the definition of the rules governing them;

· a matter of efficiency: many problems quite simply cannot be solved without the active contribution of all parties.

This interdependence requires the organization of consultation between parties so that the terms of the debates are clarified and a common solution may be elaborated, before a decision is actually made. Downstream from this stage, the interdependence needs to combine the regulatory tools of all the participants (statutory regulations, code of conducts, etc.)

This smooth and balanced procedure, associating all parties in the elaboration of the rules of the network is called co-regulation or « catalysis diplomacy ». It has a strong objective: procedures of elaboration of norms must be open to broad consultation, even negotiation, prior to decisions, so as to reach consensus on norms with widespread acceptance.

This method must make it possible to give a balanced vision of the Internet between the potentialities offered by the international network and the threats which it generates.

Coregulation in action: the Internet Rights Forum (FDI)

There have been few examples of the development of such a procedure for the Internet. One of the best is the Internet Rights Forum (FDI), created in France in May 2001. He wants to cope with policy issues of the internet with quite a new method. 

The first mission of this para-governmental body is to organise a permanent dialog between all the actors of the internet community on these issues. This dialog results in policy recommendations, which can help all stakeholders to elaborate an unanimously approved norm. The FDI’s recommendations do not exclusively consist in legal propositions, but also in good practices, codes of conduct, technical recommendations, etc and talk about property rights, e-vote, child protection, harmful content, ecommerce, etc. 

The main purpose is to prepare the development and enforcement of unanimously approved recommendations through an open, decentralized and participative process. To reach this delicate balance between the regulatory preferences of all stakeholders while aiming at the general interest, the organization is opened to membership of any company or civil-society group concerned with the Internet and invites representatives of the public authorities in every working group. 

Regulatory decisions are ultimately taken by public authorities, but their action is consistently prepared by the work going on at the FDI with the stakeholders. Most of the 16 recommendations published in the past 4 years by the FDI, have been followed by governmental interventions or by the elaboration of best practices.

This method, that is at once legitimate, efficient, and respectful of the nature of the sector through the development of a pluralist procedure, is based on several key elements:

· as we shown, the internet is a social space which needs regulation in all its aspects according common social values;

· because the internet is decentralized, the method of regulation needs a bottom-up process;

· opening to all the stakeholders (business and civil society representatives) as a sign of their interdependence to contribute to every stage of the preparation of norms;

· reaching for consensus: procedures need to seek acceptance of proposals by every participant;

· combining regulatory tools of each stakeholder (statutory regulation, best practices, etc.; balance depends on the subject);

· combining the national and international dimension of the internet;

· recognizing specific role to public authorities: they will be acting as observers in preparatory stages but will be given again full scope as soon as deliverables are completed – or mutual agreements found. The States will also have the role of defending the public interests and to be the arbitrator in the social pact establishing during the process.

Nowadays, the coregulation is gaining widespread acceptance at the international level. In December 2003, the European Internet Coregulation Network was launched in the first phase of the World Summit on the Information Society, mainly to promote this work method and develop it for certain issues, for example the protection of minors. Recently, after the Paris meeting in June 2004 on the fight against racism, anti-Semitism and xenophobia on the Internet, the Organization for Security and Cooperation in Europe (OSCE) recommended the development in every State of areas for consultation between all parties concerned. Lastly, the United Nations have been trying to enhance greater participation in international conference.

What next?

As the FDI’s experience shown, the co-regulation is a method which is working. This pattern of governance is an adapted way to elaborate social and legal rules in a complex environment. 

But, of course, coregulation is not an easy path. Each of the actors has somehow to go through a cultural change:

- the Governments, because a lot of them still consider internet as theirs; without challenging their specific role, they have to accept open dialogue with the other stakeholders, sometimes on an equal basis;

- the private sector has to understand that corégulation does not mean only regulated self-regulation, in other words, “regulation of their corporate interests”; they have to commit themselves to real discussions with all the actors involved, including the users;

- the civil society is still very disorganized; it mixes very different people and have difficulties to participate in a constructive way; yet, it carries the voices of users and advocates general principles that have to be taken into account. 

Nevertheless, this model should be put forward in the international discussions now taking place on methods for good Internet governance.

In conclusion, a subject not yet tackled should be studied. We think that collaboration between public and private international organizations working on internet issues should be encouraged. For this reason, we make the following proposal. An office (a “liaison secretary”) should be created at the international level that would be a link between all these organizations (WIPO, ITU, WTO, etc.) on the internet related issues. This « go-between » would favour two main principles: coordination between the numerous institutions and genuinely plural participation.

