Problem Statement 1

Governance does not equal government.

* The terms are often used interchangeably (many languages do not have different terms for governance and government and even when the terms are differentiated there can be considerable variation in how people perceive this difference).

Problem Statement 2

Globalisation and the ‘network of networks’ which underpin the internet have created a set of global conditions that transcend the boundaries of nation states. This has implications for policy  issues such as trans-border data flows, network security, surveillance and monitoring  and spam, 
(to name but a few). 

These factors  impact on all people wherever the internet extends, and require new forms of governance that reflect distributed nature of the internet by being based on broad multi-stakeholder participation in decision-making, consistent with Resolution 56/183 of the UN General Assembly, which set the WSIS process in motion
.

Problem statement 3

The current form of internet governance has rested largely with ICANN with respect to certain internet policy issues. Other institutions are dealing with other internet policy issues and there is no concerted attempt at harmonising these processes into a convergent framework that would make it possible for governance to proactively respond to change and new challenges. 

Civil society advocated consistently throughout its first phase that WSISprovided a unique platform to raise awareness about convergent governance ICT policy issues, for example trade in telecomms and services,  and regimes regulating copyrights, patents and trademarks (IP). We believe  that efforts has to be made to harmonize deliberative-processes across governance mechanisms in these areas; particularly those dealt with by ICANN,  ITU, WTO and WIPO. 

Decisions are often made in these spaces with little public awareness raising or debate and various barriers to participation
, resulting in defacto governance with little to no support or ‘buy-in’ -  in particular from civil society and developing country nations. This inevitably results in policies which do not reflect  respective perspectives and concerns, engenders exclusion and alienation, impacts detrimentally on the implementation of policies and raises questions of the transparency, accountability and legitimacy of these decision-making bodies. 

Problem Statement 4

ICANN in particular has been the subject of such questions of legitimacy within the WSIS process as it is the creation of one nation state and lacks the support of many stakeholders globally.  

In the past ICANN attempted to be more open and transparent in a limited way (the At Large ‘experiment’ in 2000) but it has not carried these attempts through in a convincing manner.

Unlike the WTO and WIPO ICANN 
 has an active non-commercial constituency who’s work has had positive impacts - for example in intense lobbying on ICANN’s Unified Dispute Resolution Policy. In spite of these initiatives it has not been able to garner support from a broad-base of stakeholders globally. Concerns include lack of sovereign control of entries in root servers,  ccTLD re-delegation, unequal allocation of internet address space, internationalised domain names and lack of support for the development of UNICODE based, localized language software.
The solution to ICANN’s lack of legitimacy is NOT simply to transfer its functions to a United Nations body that is premised on the collectivity of nation states but nor can the status quo remain. 

SOLUTIONS?

The internet is a global commons - created by interconnecting largely privately owned or managed networks through self-association and  a highly distributed set of protocols and processes. It is a platform for a fundamental social process: communication between people. Accordingly, it cannot be governed effectively by any one organisation or set of interests. 

A form of internet governance based on nation states alone will result in lost opportunities to shape policies that are effective, widely supported and immediately implemented.  To assert the primacy of nation states over the internet would also have the consequence of destabilising the complex relations that go towards maintaining it as a functioning entity.  

Government control of a vital means of communication that plays a significant role in the stability of the global economy is undesirable as many governments have poor track records with respect to promoting and supporting freedom of expression, data protection and privacy rights .  Without freedom of expression and privacy, the social, political and economic relationships that keep the global economy on an even keel would be severely hampered by lack of transparency.   In addition, many governments themselves lack the legitimacy of democracy and many are the proponents of warfare and subject to disputes that may damage the proper governance of the internet.

Similarly, private control of the internet is unacceptable because the internet is a form of global commons: it belongs to the global public. The influence of private corporations in internet governance should thus be delimited because of the pursuit of profit. Corporations are accountable to their shareholders and like governments, are equivocal in their commitment to freedom of expression. 

What we are seeking is a solution to the global need for a true and fair system of governance of the internet, which encompasses many institutions and bodies based on ideas of distributed collective action through voluntary and other forms of cooperation and exchange among non-state actors. 

APC PROPOSAL

APC is of the view that the proper goal of internet governance at the current time is to develop a framework or programme consisting of the following elements, as a basis for short to medium term transition and longer term sustainability beyond Tunis in 2005.

1) create an independent, distributed multi-stakeholder body which could eventually replace ICANN and perhaps play a monitoring and co-ordinating role with respect to a broader internet governance framework as described below, though not necessarily having sole responsibility for all tasks 

2) develop an internet governance framework that fully identifies the scope of internet policy issues and a method of allocating responsibility for such policies in the complex web of institutions, which are currently involved in managing the internet

3) use this framework as a basis for conducting public interest oriented monitoring and analysis of the relevant activities of both intergovernmental and "self-governance" bodies including, inter alia, the ITU, the WTO, WIPO, the UN Conference on International Trade Law, the OECD, the Hague Conference on International Private Law, the of Europe, APEC, Free Trade Agreements and ICANN.
4) assess and solicit stakeholder input on the conformity of such decision-making with the stated objectives of the WSIS agenda;
Such a multi-stakeholder body needs to achieve full legitimacy by drawing on the participation of all stakeholders in the internet including governments, civil society and the private sector, and internet users. Such a wide and almost all-encompassing participation is required to remain faithful to the Geneva Declaration of Principles, which starts with the vision of a “common desire and commitment to build a people-centered, inclusive and development-oriented Information Society, where everyone can create, access, utilize and share information and knowledge, enabling individuals, communities and peoples to achieve their full potential in promoting their sustainable development and improving their quality of life.”

To achieve this goal, WGIG needs to make a comprehensive proposal regarding the structure, powers, authority and accountability of such a multi-stakeholder body for internet governance to the WSIS phase 2 in Tunis. 

Of course, establishing a new multi-stakeholder body needs to be done with due diligence and care and cannot be effected overnight. A set of transitional arrangements towards the establishment of a new multi-stakeholder body needs to be made for the short and medium terms and the process of establishing these arrangements should include all stakeholders.

Transitional Arrangements

In the short term, the responsibilities in the MoU between the US Department of Commerce and ICANN should be transferred from the Department of Commerce to the UN Secretary General as a temporary step on the way to building a new multi-stakeholder body that must find broad based support from all stake-holders.

For the medium term, ICANN should institute a set of reforms to its structure and operations that will make it transparent, administratively fair, accountable and subject to review. This should be done in consultation with the UN Secretary General.

The transition to the new multi-stakeholder body should be done over the period of time necessary to ensure that the stability of the internet is not impaired and the transfer from ICANN to the new body can be done with minimal disruption.

Establishment of Multi-Stakeholder Body for Internet Governance

A new multi-stakeholder body could be launched at a WSIS + 5 meeting in 2010 and its performance reviewed in at a WSIS + 10 meeting in 2015.
The General Assembly: Encourages effective contributions from and the active participation of all relevant United Nations bodies, in particular the Information and Communication Technologies Task Force, and encourages other intergovernmental organizations, including international and regional institutions, non-governmental organizations, civil society and the private sector to contribute to, and actively participate in, the intergovernmental preparatory process of the Summit and the Summit itself;
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